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MOTION FOR FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Pursuant to Rule 7.02 of the Minnesota Rules of Civil Procedure, Plaintiffs Center for

Biological Diversity (“CBD”), Friends of the Boundary Waters Wilderness (“FBWW™),

Minnesota Center for Environmental Advocacy (“MCEA”), WaterLegacy, and the Fond du Lac

Band of Lake Superior Chippewa (the “Band”) (collectively, “Plaintiffs”) move this Court for

Findings of Fact, Conclusions of Law and an Order that the decision of Defendant Minnesota

Pollution Control Agency (“MPCA”) to issue a National Pollutant Discharge Elimination

System/State Disposal System Permit (“NPDES Permit”) to Defendant Poly Met Mining, Inc.

(“PolyMet”) for the NorthMet copper-nickel mine project (“Project”) was in excess of MPCA’s

authority, made upon unlawful procedure, affected by legal error, unsupported by substantial

evidence, and arbitrary and capricious, in violation of the Minnesota Administrative Procedure

Act (“MAPA”), and substantially prejudiced Plaintiffs in this case, and therefore should be

reversed or remanded.
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In support of their Motion, Plaintiffs! state and allege as follows:
INTRODUCTION

1. The Project, located in the Lake Superior watershed, would be Minnesota’s first
copper-nickel mine.

2. Under the federal Clean Water Act (“CWA”) and a Memorandum of Agreement
between MPCA and the U.S. Environmental Protection Agency (“EPA”), MPCA exercises
federally-delegated authority to control water pollution and issue NPDES permits under EPA
oversight.

3. Courts show deference to EPA’s interpretation of the CWA and its regulations.

4. When EPA has concerns about an NPDES permit’s compliance with the CWA, and
has invested resources in review of that permit, EPA’s practice is to provide written comments.
These comments create a record for public and judicial review as well as improving environmental
outcomes.

5. Even before PolyMet applied for an NPDES permit for its Project, at least as early
as April 2015, MPCA discouraged EPA from documenting its concerns pertaining to the NPDES
Permit.

6. During the permitting process, MPCA and EPA engaged in multiple telephone
conferences and in-person meetings regarding the NPDES Permit, some of which were not
reflected in the administrative record.

7. MPCA and EPA failed to produce notes and emails documenting critical

communications between MPCA and EPA during the NPDES Permit process, despite multiple

! Plaintiffs will seek to submit joint filings to the extent practicable, but reserve the right to file
or otherwise participate separately in these proceedings if circumstances so require.
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requests under the Minnesota Government Data Practices Act (“MGDPA”). MPCA admitted that
MPCA employees destroyed some data, leaks from EPA whistleblowers disclosed portions of
missing documents, and some documents have yet to be discovered.

8. In particular, near the end of the public comment period on the draft NPDES Permit
— the time when EPA customarily provides public comments on Minnesota NPDES permits —
MPCA’s Commissioner asked the politically-appointed EPA Region 5 Administrator to direct
EPA program staff not to send a written comment letter that EPA program staff had already
prepared.

0. The request departed from customary procedure, is highly improper, and serves to
conceal the nature and extent of the EPA’s concerns about the NPDES Permit and EPA oversight
from the public and the courts.

10.  WaterLegacy engaged in communications with EPA Region 5 counsel and learned
that EPA program staff had prepared written comments on the draft NPDES Permit. WaterLegacy
requested these comments under the Freedom of Information Act (“FOIA”) and filed suit under
FOIA for EPA to produce these written comments.

11.  As aresult of the litigation, EPA admitted that its comments had been read aloud
over the phone on April 5, 2018, and released the written comments in an annotated form showing
that EPA program staff read significant portions of its written comments to MPCA during the
April 5, 2018 telephone conference (“EPA Comments”).

12.  MPCA took two sets of notes during the April 5, 2018 telephone conference, but
admitted MPCA staff destroyed both sets of notes.

13. The EPA Comments were detailed, substantive, and highly critical of the draft

NPDES Permit, stating that the permit “appears to authorize discharges that would exceed
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Minnesota’s federally-approved human health and/or aquatic life water quality standards for
mercury, copper, arsenic, cadmium, and zinc.”

14.  Although MPCA represented that MPCA resolved EPA’s concerns before issuing
the final NPDES Permit, a December 18, 2018 file memorandum authored by EPA Region 5
NPDES Program Chief, and leaked in July 2019 by whistleblowers, established that this was not
the case (“December 2018 File Memo”). The December 2018 File Memo describes twenty-nine
concerns EPA raised regarding the NPDES Permit and EPA’s conclusion that MPCA only fully
resolved six of these concerns in the final permit.

15. Plaintiffs have depended on whistleblowers, five MGDPA requests, the efforts of a
retired EPA attorney, leaks from the EPA program staff union, and FOIA litigation to discover the
EPA Comments, the December 2018 File Memo, and other evidence demonstrating EPA’s
extensive concerns with the NPDES Permit and MPCA’s and EPA’s irregular procedures.

16.  Despite more than a year of effort to uncover EPA’s concerns with the NPDES
Permit and the nature of MPCA’s and EPA’s irregular and unlawful procedures, the administrative
record remains incomplete, and little is known either about outside influences on MPCA’s NPDES
Permit decisions or the communications between MPCA and EPA management.

JURISDICTION AND VENUE

17.  This Court has jurisdiction over this matter pursuant to the Minnesota Court of
Appeals June 25, 2019 Order transferring In re Denial of Contested Case Hearing Requests and
Issuance of NPDES/SDS Permit No. MN0OO71013 for the Proposed Northmet Project St. Louis
County Hoyt Lakes and Babbitt Minnesota, Case Nos. A19-0112, A19-0118, A19-0124 to this

Court pursuant to Minn. Stat. § 14.68.
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18.  This matter is properly venued in Ramsey County where MPCA has its principal
office. See Minn. Stat. § 14.68.

19. Section 14.68 provides that this Court has “jurisdiction to take testimony and hear
and determine the alleged irregularities in procedure.”

20. In transferring this matter to this Court, the Minnesota Court of Appeals set forth
that MPCA’s decision to issue the NPDES Permit was subject to judicial review under Minn. Stat.
§ 14.69(a)-(f) and concluded that WaterLegacy “has provided substantial evidence of procedural
irregularities not shown in the administrative record.”

21. The Minnesota Court of Appeals determined the following issues are undisputed
for the purpose of this Court’s decision-making:

a. “MPCA and EPA departed from typical procedures in addressing the

[NPDES Permit], engaging in multiple telephone conferences and in-person meetings,

some of which are not reflected in the administrative record”;

b. “EPA prepared written comments on the draft [NPDES Permit]”;

c. “those [EPA] written comments were never submitted to the MPCA and are
not part of the administrative record”;

d. “instead the [EPA] written comments were read to MPCA during an April 5,

2018 telephone call”; and

€. “notes taken during that call have not been included in the administrative
record, and are believed to have been discarded.”

22.  The Minnesota Court of Appeals determined the following issues are disputed for
the purpose of this Court’s decision-making:

a. Whether it is unusual for EPA not to submit written comments; and

State of Minnesota
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b. Whether MPCA sought to keep EPA’s comments out of the public record.

23.  The Minnesota Court of Appeals charged this Court with holding an evidentiary
hearing to determine “alleged irregularities in procedure” and conferred this Court with
jurisdiction to issue an order “that includes findings of fact on the alleged irregularities.”
(Emphasis added).

24, Section 14.68 states: “Appeal from the district court determination may be taken to
the court of appeals as in other civil cases.” The Minnesota Court of Appeals’ transfer order also
indicated this Court’s decision will be a final, appealable order.

THE PARTIES

25.  CBD is a national non-profit, public-interest organization with more than 52,000
members. CBD uses science, law, and creative media to protect lands, waters, and climate that
plant and animal species need to survive. CBD has an office in Duluth, Minnesota, and has many
members who reside within and/or regularly use, enjoy, and recreate on public lands and waters in
northeastern Minnesota.

26. FBWW is a Minnesota non-profit, public-interest organization who, since 1976,
has been a leading voice for the ongoing protection, preservation, and restoration of the Boundary
Waters Canoe Area Wilderness, as well as the areas immediately surrounding the Boundary
Waters. FBWW has members who live and recreate on or near lands the Project has the potential
to impact, particularly the Boundary Waters Canoe Area.

27.  MCEA is a Minnesota non-profit, public-interest organization whose mission is to
use law, science, and research to preserve and protect Minnesota’s natural resources, wildlife, and
the health of its people. MCEA has members who live and recreate on or near lands the Project

will impact.
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28.  WaterLegacy is a Minnesota non-profit, public-interest organization formed to
protect Minnesota waters, wetlands, and habitats from pollution and destruction, particularly
resulting from copper-nickel mining in northern Minnesota. WaterLegacy’s membership includes
individuals who own lakefront and riparian property and live on lands the Project will impact, and
who fish, recreate, gather wild rice and rely for sustenance on waters and lands the Project will
impact.

29.  The Band is a federally-recognized Indian tribe and a member band of the
Minnesota Chippewa Tribe. The Band retains hunting, fishing, and other usufructuary rights that
extend throughout the entire northeast portion of the State of Minnesota (“1854 Ceded Territory™)
under the 1854 Treaty of LaPointe with the United States, 10 Stat. 1109 (Sept. 30, 1854). The
Band retains these treaty rights to hunt, fish, and gather natural resources for subsistence and
cultural and religious purposes. The Project is located within the Band’s 1854 Ceded Territory.
The Band also holds and occupies the Fond du Lac Reservation, which was established as the
Band’s permanent home by the Treaty of LaPointe. The Reservation lies downstream from the
Project and its proposed discharges and releases of polluted wastewater. The Band has Treatment-
as-State status under the CWA and federally-approved water quality standards. See 33 U.S.C.
§ 1377(e).

30. MPCA is a governmental department of the State of Minnesota created and
empowered by Minn. Stat., chs., 115 and 116 and other laws. MPCA acts pursuant to delegated
powers subject to EPA oversight and, as a result, has the authority to implement the federal CWA
in Minnesota—including issuing NPDES permits. MPCA issued the NPDES Permit for the

Project.
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31.  PolyMet is a wholly-owned subsidiary of PolyMet Mining Corp., a publicly-traded
mine development company. As of June 2019, PolyMet Mining Corp.’s majority shareholder (with
nearly seventy-two percent ownership) is Glencore, a Swiss-based global commodities company.
MPCA issued the NPDES Permit for the Project to PolyMet.

FACTUAL ASSERTIONS COMMON TO ALL CLAIMS
Project Proposal, Environmental Review, and PolyMet’s Permit Application

32.  PolyMet first proposed the Project in 2005.

33.  The Project underwent ten years of environmental review.

34, Environmental review took ten years, in part, because in 2010 EPA found the draft
environmental impact statement “environmentally unsatisfactory” due to its impacts on wetlands
and water quality.

35.  EPA had many conversations with MPCA during environmental review.

36.  During environmental review, EPA staff also provided written comments detailing
expectations for the future NPDES Permit.

37.  Even prior to PolyMet’s application for the NPDES Permit, MPCA sought to
prevent EPA from communicating its concerns in writing.

38. On April 9, 2015, Ann Foss, then MPCA Metallic Mining Sector Director,
admonished Kevin Pierard, EPA Region 5 NPDES Program Chief, for memorializing in writing
EPA’s understanding of agreements between EPA and MPCA about permitting approaches for the
NPDES Permit, rather than scheduling “conversations.”

39.  Prior to PolyMet’s application for the NPDES Permit, EPA and MPCA agreed to
hold twice-monthly conference calls throughout the NPDES Permit’s development. MPCA

declared these calls occurred at least monthly from August 2016 to August 2017.
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40.  MPCA did not include any notes from the August 2016 to August 2017 phone calls
with EPA in the administrative record to the Minnesota Court of Appeals.

41. In July 2016, PolyMet submitted its first application for a NPDES permit
authorizing discharges from the Project.

42.  On November 3, 2016, EPA staff wrote to MPCA citing deficiencies in PolyMet’s
NPDES permit application, and highlighting EPA’s oversight role. EPA further emphasized that
“it is important that the content of the application be fully documented and the record before the
permitting Agency be complete and transparent.”

43.  Under the Memorandum of Agreement between MPCA and EPA, once EPA
comments that an NPDES application is deficient, no NPDES application can be processed until
MPCA receives a letter from EPA concurring that all deficiencies EPA identified have been
corrected and the application is complete.

44.  The administrative record contains no letter from EPA stating that all deficiencies
EPA identified on November 3, 2016, were corrected or concurring that the application is
complete.

45. MPCA handwritten notes in November 2017 reflect that EPA had two calls with
MPCA regarding PolyMet’s NPDES Permit application. Among other concerns, EPA highlighted:

a. the lack of water quality based effluent limits (“WQBELSs”) limiting metals
and other pollutants discharged from the project — the primary mechanism to control
discharges to surface waters exceeding water quality standards;

b. potential effects of mercury downstream on the Band; and

c. using operating limits to avoid the enforceability of WQBELs.
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46. In the calls, EPA expressed the need for MPCA to make all materials MPCA
considered in its decision-making process available to the public.

47.  In the calls, EPA requested an advance copy of the draft NPDES Permit several
weeks before MPCA placed the draft NPDES Permit on public notice.

48. In the calls, EPA also informed MPCA that EPA would send a written letter to
MPCA prior to the time of public notice.

49.  On November 20, 2017, EPA accepted MPCA’s proposal to receive the draft
NPDES Permit at the same time as impacted tribes.

Draft NPDES Permit

50.  EPA received a copy of the draft NPDES Permit on January 18, 2018.

51. MPCA released the draft NPDES Permit to the public on January 31, 2018.

52. MPCA handwritten notes from calls with EPA staff on January 31, 2018,
February 13, 2018, and March 5, 2018 reflect EPA’s concerns about the draft NPDES Permit,
including:

a. the lack of WQBELs limiting pollutants discharged from the Project,
particularly mercury, and the insufficiency of the analysis that MPCA relied on to reject
WQBELs;

b. that the NPDES Permit could be used as a “permit shield” to protect
PolyMet from liability for exceedance of Minnesota water quality standards;

c. impacts of the Project on downstream users, particularly the Band, as a
result of mercury; and

d. seepage and migration of pollutants from the mine site.
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53. MPCA handwritten notes from March 5, 2018 reflect that Kevin Pierard, EPA
Region 5 NPDES Program Chief, stated “EPA wants to submit comments — make clear what EPA
concerns are,” that “EPA will submit comments during [public notice] period,” and that “EPA will
discuss draft comments.” MPCA’s notes reflect that EPA and MPCA would set up a call on
Monday morning the following week (March 12, 2018) to discuss EPA’s draft comments. The
administrative record contains no notes from a March 12, 2018 call or any other communications
between MPCA and EPA from March 5, 2018 to the close of the public comment period on March
16, 2018.

54.  In June 2019, the union representing career EPA employees leaked a portion of an
email dated March 13, 2018 — three days before the end of the public comment period and one day
after the date on which the call was proposed for EPA to discuss EPA’s draft comments with
MPCA.

55.  The March 13, 2018 email was sent by Shannon Lotthammer, MPCA’s Assistant
Commissioner, to Kurt Thiede, Chief of Staff to EPA Region 5 Regional Administrator Cathy
Stepp.

56.  Assistant Commissioner Lotthammer’s March 13, 2018 email includes the subject
line “FW: Minnesota Speaker’s Office,” suggesting that it was also forwarded to the office of
Representative Kurt Daudt, then Speaker of the Minnesota House of Representatives.

57. The March 13, 2018 email referenced notes “below” from MPCA Commissioner
John Linc Stine. Those notes were not included in the document leaked by the EPA staff union.

58. Assistant Commissioner Lotthammer wrote in the March 13, 2018 email: “We have
asked that EPA Region 5 not send a written comment letter during the public comment period. . . .”

59.  The public comment period for the draft NPDES Permit ended March 16, 2018.
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60.  During the comment period, Plaintiffs commented extensively that the draft
NPDES Permit was insufficient to protect the public and environment under the CWA.

61. On information and belief, EPA did not submit a letter or any other written
comments before or during the public comment period for the draft NPDES Permit.

62.  OnMarch 26, 2018, WaterLegacy filed the first of five MGDPA requests to MPCA
seeking all documents, including handwritten notes, pertaining to written or oral communications
or phone or in-person meetings with EPA regarding the draft NPDES Permit.

63.  WaterLegacy received documents in response to the March 26, 2018 request,
including handwritten notes from folders bearing the names of various MPCA staff. However,
MPCA failed to provide any of the following in response to any of WaterLegacy’s MGDPA
requests:

a. any notes of conversations between EPA and MPCA prior to November

2017,

b. any notes between March 5, 2018 and March 16, 2018, in particular MPCA
notes from the proposed March 12, 2019 phone call (within the public notice period) when

EPA would inform MPCA of the substance of its comments on the draft NPDES Permit;

c. any emails between March 5, 2018 and March 16, 2018, including the

March 13, 2018 email chain the EPA union partially leaked; and

d. any data from folders bearing the names of MPCA managers, including but
not limited to Commissioner John Linc Stine, Assistant Commissioner Shannon

Lotthammer, Metallic Mining Sector Director Ann Foss, Assistant Commissioner Rebecca

Flood, Industrial Division Director Jeff Smith, and Water and Mining Sector Manager Jeff

Udd.
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64.  Under federal regulations, MPCA is required to respond in writing to comments
received during the public comment period on a draft NPDES Permit. MPCA failed to include
any of the comments from EPA in MPCA’s publicly-available response to comments for the draft
NPDES Permit. MPCA’s responses to Plaintiffs’ comments, particularly to those of the Band,
stated that the “permit complies with Clean Water Act requirements identified by EPA.”

65.  WaterLegacy also filed a broad FOIA request to EPA in March 2018 regarding the
draft NPDES Permit.

66.  In follow-up discussions with EPA Region 5 counsel regarding the FOIA request,
WaterLegacy learned that EPA staff had prepared final written comments on the draft NPDES
Permit that were not sent to MPCA, and that a simple FOIA request would produce this document.

67. WaterLegacy made a FOIA request to EPA for the final written comments on the
draft NPDES Permit on October 19, 2018.

68.  EPA failed to produce the written comments or otherwise respond to the FOIA
request.

69.  WaterLegacy filed a FOIA lawsuit in federal court on January 31, 2019 to secure
EPA’s written comments on the draft NPDES Permit.

70.  WaterLegacy also sought assistance from Congressional leadership to obtain
EPA’s written comments on the draft NPDES Permit.

71. On June 12, 2019, EPA relented and WaterLegacy received a copy of the EPA
Comments which were identified as having been read to MPCA on April 5, 2018. The actual date
when the EPA Comments were prepared by staff was not shown on the document.

72.  The first page of the cover letter attached to the EPA Comments included a

handwritten note, stating:
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